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I Introduction 


The Petroleum Storage Tank Insurance Fund, (PSTIF), was originally created in 1989 to 
provide “financial assurance” to owners/operators of underground storage tanks where 
petroleum was being stored, so that ifa leak occurred, there would be funds available for 
cleanup and third party damages. In the years since, the Missouri General Assembly has 
expanded the purposes and responsibilities of the PSTIF to include paying for cleanup of 
petroleum pollution from old tank sites that meet certain criteria in state law, and insuring 
owners/operators of aboveground tanks where petroleum fuels are offered for sale. 


State law, found at §§319.131.2, RSMo, requires the PSTIF Advisory Committee to 
“report every two years to the general assembly on the availability and affordability of 
the private insurance market as a viable method of meeting the financial responsibilities 
required by state and federal law in lieu of the petroleum storage tank insurance fund...” 
This provision is a holdover from the original state law enacted in 1989 that established 
Missouri’s first tank insurance fund, then under the management of the Office of 
Administration; at the time, the state fund only provided coverage to underground tank 
owners, it had an inadequate revenue stream, its deductible was higher, and there were 
copay requirements. 


Over the years, as the Missouri General Assembly and other interested parties have 
periodically considered and implemented various modifications to and extensions of 
Missouri’s tank fund, considerations have included developments in the private insurance 
market. Three times an overwhelming consensus has been reached that the best course of 
action was to extend the operation of the PSTIF — in 1998, 2001 and 2008. 


Nevertheless, this report has been prepared to specifically meet the requirements of 
§§319.131.2, RSMo. Questions or comments regarding the report may be directed to: 


Carol Eighmey OR Steve Ayers 

Executive Director Chairman 

PSTIF PSTIF Advisory Committee 
PO Box 836 Ayers Oil Company 
Jefferson City, MO 65102 4" & Grant — PO Box 229 


pstif@sprintmail.com Canton, MO 63435 
573-522-2352 573-288-4464 


IL. Sources of Information for This Report 


Private Insurance Companies 


AUS. EPA publication dated January 2011 lists 15 companies that offer pollution 
liability insurance coverage to owners/operators of underground storage tanks, (USTs); 
see Appendix A, These companies were contacted and asked to complete the 
questionnaire contained in Appendix B. Seven responses were received; a summary of 
the responses appears in Table 1. 


Other States’ Experiences 


When the U.S. Congress enacted the original federal law requiring UST owners/operators 
to have a “financial responsibility FR) mechanism” in 1984, most states — like Missouri 
— established a state trust fund to provide affordable coverage to the tank 
owners/operators in their state. Though states structured their funds in very different 
ways, forty-seven states established some type of state tank fund. So in the early years of 
the UST program, there was little demand for private insurance and a dearth of 
information on the private insurance market. 


In recent years, however, more UST owners/operators across the country are using 
private insurance as their FR mechanism, for several reasons. Some states have chosen to 
“sunset” their state tank funds. In other states, the state tank fund only provides partial 
coverage or is a “last resort” option, and owners/operators have realized they need to 
purchase private insurance. And in a few states, including Missouri, participation in the 
state tank fund is voluntary and some owners — particularly national companies who 
purchase coverage for their facilities in multiple states — have chosen to utilize private 
insurance in lieu of the state tank fund. 


Therefore, as part of this study, an inquiry was sent to 15 states where some or all UST 
owners/operators are utilizing private insurance for their FR mechanism; copy enclosed 


in Appendix C, Twelve responses were received and are compiled in Table 2. 


Missouri Regulatory Agencies 





Missouri differs from most other states, in that FR is required for both underground tank 
systems and aboveground tank systems. The Missouri Department of Natural Resources 
enforces the FR requirement for UST owners/operators and the Missouri Department of 
Agriculture enforces the FR requirement for aboveground storage tank (AST) 
owners/operators. 


Inquiry was sent to these two agencies to learn how many Missouri owners/operators are 
currently using private insurance as their FR mechanism, and to obtain Missouri 
regulators’ views on availability and affordability. (Participation in the PSTIF is 
voluntary; owners/operators are free to use other mechanisms to meet the FR 
requirement.) 


The Department of Natural Resources’ response is contained in Appendix D. It indicates 
173 Missouri UST owners/operators are currently using private insurance to meet the FR 
requirement at 351 active UST facilities; eight different insurance companies write these 
policies. MDNR expresses concern that such coverage might not be affordable for all 
Missouri UST owners/operators. 


Because Missouri’s requirement for AST owners/operators to have insurance is new, the 
Department of Agriculture cannot yet report complete data. To date, MDA reports only 
about 15 owners/operators are utilizing private insurance as their FR mechanism. 


U.S. EPA Study 


In recent years, the U.S. EPA has become concerned that the pace of UST site cleanups 
has slowed and has begun to question whether FR mechanisms are “working,” or whether 
a lack of funds for cleanups is partly to blame. 


Specifically — and in response to a new federal law enacted by Congress as part of the 
2005 Energy Policy Act ~ the U.S. EPA has instituted more oversight of state tank funds 
to be certain they are financially solvent and able to meet federal requirements as FR 
mechanisms. In addition, EPA is evaluating the effectiveness of private insurance, since 
UST owners/operators typically utilize private insurance in states where a state tank fund 
does not exist or is no longer the primary FR mechanism. 


Appendix E contains a recent EPA report on UST insurance. Its analysis and conclusions 
are instructive; following are excerpts: 


“The study findings are inconclusive as to whether UST insurance is effective as a FR 
mechanism.” 


“\.it is important to understand that_ insurance is a financing mechanism, not a financial 
guarantee, between two parties... Insurance policies are contracts; a claim qualifies as 
an insured loss and payable by the policy only if the contracting parties have met their 
respective contractual obligations and all of the policy's terms and conditions have been 
fulfilled...” 





“certain definitions, terms, and conditions can pose coverage and claim challenges for 
UST owners and operators. Furthermore, court cases suggest UST pollution insurance 
policies do not always respond in a timely manner to provide financing for remediating 
releases from regulated USTs...the insurance policies we analyzed are in compliance 
with the federal UST FR regulation...it does not appear that insurance carriers are 
excessively or dismissively denying claim payments...” 


“wit is still unclear the extent to which UST insurance as a FR mechanism has led to 
unremediated releases or stalled remediation.” 








(Emphases added.) 


II. Analysis 


Clearly, based on the responses from insurance companies and other states, private 
insurance is available to most or all UST owners/operators. Though the number of 
companies offering such coverage is small, it appears there are an adequate number of 
providers to preserve market competition. It is noteworthy that the vast majority of 
Missouri UST and AST owners/operators, however, continue to choose the PSTIF as 
their FR mechanism. 


Whether private pollution liability insurance would be affordable for all Missouri tank 
owners/operators is more difficult to discern. The cost would be higher for those who 
own/operate older equipment, most of whom are small businesses. Missouri’s UST 
regulator has expressed reservations about affordability. It is also unclear what the cost 
would be for public entities like schools, hospitals, cities, counties, and non-retail private 
companies that typically have only one or two tanks. 


Beyond the questions of availability and affordability, there are disadvantages to private 
insurance that must be carefully considered in any public policy discussion on this 
subject. 


One of the most critical disadvantages is the lack of “coverage” for “legacy pollution” — 
ie., pollution that occurred or likely occurred prior to the retroactive date of the policy or 
before any FR mechanism was in place. Because “legacy pollution” constitutes the 
majority of claims currently being filed with the PSTIF, this is a significant 
consideration. No private insurance company or policy will pay to clean up leaks/spills 
that occurred before pollution liability insurance was required or before their coverage 
period began. Only a state fund like the PSTIF can finance these cleanups, which is often 
crucial to redevelopment of these properties. 


Other considerations are likewise important. Other states report a tendency by 
owners/operators to switch insurance carriers regularly, thereby “moving” the retroactive 
date of their coverage forward in time. Because UST pollution policies are “claims 
made” policies, this exacerbates the “legacy pollution problem” described above, It is not 
uncommon for some time to pass before a leak or spill is discovered. If a new policy has 
been purchased in the meantime with a more recent retroactive date, there is no coverage 
for pollution that occurred prior to the new policy’s retroactive date, even if the owner 
had a previous insurance policy in place when the leak occurred. 


Another problem arises as a result of the tendency by owners/operators to buy coverage 
with a high deductible (and lower premium), then struggle to pay the deductible when a 
leak occurs and a cleanup is required. 


Claims processing and service is another concern. The PSTIF has staff members who are 
familiar the Missouri Department of Natural Resources’ requirements, procedures and 
personnel, and who can assist and advise tank site owners who must respond to a leak. It 
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is unlikely that insurance companies — each of whom would have far fewer claims in 
Missouri — could develop or maintain this expertise. 


There also are potential problems with private insurance when a property changes 
ownership or the tanks are taken out of service. Under federal and state rules, private 
insurance companies are required to offer a six-month “extended reporting period” after 
underground tanks are taken out of service or sold; this allows additional time for the 
insured to file a claim. Experience in other states indicates this is often an inadequate 
period of time to “discover” pollution that may have occurred during the insured’s prior 
operation of the tank system, leaving the insured with no coverage when the pollution is 
ultimately found. (The PSTIF has worked closely with the Missouri Department of 
Natural Resources to try and avoid this problem, and offers a lengthy “extended reporting 
period” of up to five years in an effort to assure that benefits are available when needed.) 


Finally, it should be noted that the private insurance market responds to market 
conditions and the general economic environment. Sometimes insurance is easier to 
obtain and less expensive, while at other times, it becomes more difficult to obtain and/or 
more expensive. This normal market cycle does not exist with a state program like the 
PSTIF. 


NOTE: This report focuses primarily on USTs, since they are a larger portion of the tank 
population in Missouri; EPA and many states regulate only USTs; and there is 
considerably more information available about the private insurance market for USTs 
than for ASTs. However, the Missouri General Assembly determined in 1996 that the 
PSTIF would insure ASTs and pay for cleanup of old AST sites, so this portion of the 
PSTIF’s insured population must be taken into consideration. Only relatively recently 
did the Missouri General Assembly enact a state law requiring AST owners/operators to 
have a FR mechanism, so there are many gas stations where tanks have been operated for 
many years that have only recently opted to obtain insurance coverage from the PSTIF. 
It is likely many of these properties have “legacy pollution” — which will be covered by 
the PSTIF if/when those owners make a claim — but which would not be covered by a 
private insurance company. 


IV. Conclusions 
In conclusion, it is the judgment of the PSTIF Advisory Committee that, at this time: 


™@ Private insurance is likely available for most or all UST owners/operators and 
some AST owners; 

M™ Private insurance may be unaffordable for some small businesses; and 

@ Private insurance offers no substantive advantages over the current state program, 
and likely has serious disadvantages for many tank owners/operators. 
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APPENDIX A 
Excerpt from EPA Publication 
“List of Known Insurance Providers for 
Underground Storage Tank 


Owners and Operators” 


EPA 510-B-11-001 
January 2011 


LIST OF INSURANCE COMPANIES 





Affinity Insurance Services, Inc. Freberg Environmental, Inc. 
159 E. County Line Road 1451 Larimer Street, Suite 200 
Hatboro, PA 19040 Denver, CO 80202 
Phone: (888) 253-1461 Phone: (303) 534-1171 ext. 109; (800) 377-4152 
Fax: (800):567-4028 Fax: (303) 623-8101 
Contact: Andrew Memolo Contact: Sandy Shannon 
Areas of Coverage: United States, PR, GU, USVI Internet: www.felinsurance.com 
Area of Coverage: United States 
ACE USA 
clo ACE Environmental Risk Garage Service Equipment Dealers Liability 
525 West Monroe Suite 400 Association of America 
Chicago, IL 60661 8722 South Harrison 
Phone: (312) 775-3929 Sandy, UT 84070 
Fax: (312) 775-3958 Phone: (801) 304-3788 
Contact: David Lau Fax: (877) 452-6910 
Internet: www.acetanksafe.com Contact: Mike Fennell 
Area of Coverage: United States internet: www.smallcompanyinsurance.com 
¥ Areas of Coverage: United States except CA, CT, NH, 
American Safety Insurance Group NJ, NY, RI 
100 Galleria Parkway SE Suite 700 
Atlanta, GA 30339 Great American Custom 
Phone: (800) 388-3647 1600 West 7” Street 
Fax: (440) 268-7651 Fort Worth, TX 76102 
Contact: Craig Lass Phone: (800) 336-1338 
Internet: www.amsafety.com Fax: (817) 339-3138 
Area of Coverage: United States Contact: DeeDee Byrne 
Internet: www.toptanx.com 
Berkley Environment, a division of Berkley Areas of Coverage: CA, MI, NC, NM, SC, TX, WI, WV, 
Specialty Underwriting Managers LLC. VA 
Three Ravinia Drive, Suite 500 
Atlanta, GA 30346 Petroleum Marketers Management insurance 
Phone: (404) 443-2013 Company 
Fax: (888) 201-8109 2894 106" Street, Suite 220 
Contact: Heather Rehm-Stelter Box 7628 
E-mail: tanks@berkleysum.com Urbandale, IA 50323 
Internet: www.berkleysum.com/environmental.htm Phone: (515) 334-3001 
Area of Coverage: United States Fax: (615) 334-3013 
Contact: Patrick Rounds 
Chartis Internet: www.pmmicinsurance.com 
100 Executive Drive Suite 200 Area of Coverage: 1A 
West Orange, NJ 07052 
Phone: (973) 669-2347; (800) 336-2007 Prime Insurance Company 
Fax: (973) 731-2288 8722 South Harrison 
Contact: Kristin Scott P.O. Box 4439 
Internet: www.chartisinsurance.com Sandy, UT 84901 
Area of Coverage: United States Phone: (801) 304-5591 
Contact: Peter Anderson 
Colony Group Area of Coverage: United States except CA, CT, NH, 
8720 Stony Point Parkway Suite 300 NJ, NY, RI 
Richmond, VA 23235 
Phone: (800) 577-6614 Prime Insurance Syndicate, Inc. 
Fax: (804) 327-3175 8722 South, 300 West 
Contact: Jennifer Miller Salt Lake City, UT 84070 
Internet: www.colonyins.com Phone: (800) 257-5590 
Area of Coverage: United States Fax: (801) 304-5595 


Contact: Rick Lindsey 
Internet: www. primeis.com 
Area of Coverage: United States 


List Of Known insurance Providers For UST Owners And Operators 


Tank Owner Members Insurance Co. 
1600 West 7" Street 

Fort Worth, TX 76102 

Phone: (800) 336-1338 

Fax: (817) 339-3138 

Contact: DeeDee Byrne 

Internet: www.tankowners.com 
Areas of Coverage: NM, TX 


U.S. Risk Underwriters, Inc. 

10210 North Central Expressway, Suite 500 
Dallas, TX 75231 

Phone: (800) 232-5830 

Fax: (214) 265-4958 

Contact: Terry Hazelton 

Internet: www.usrisk.com 

Areas of Coverage: LA, NM, TN, TX 


Zurich Environmental 

One Liberty Plaza 

31" Floor 

New York, NY 10006 

Phone: (212) 553-5589 

Cell Phone: (646) 853-2096 

Contact: Linda Thompson-Smith 

Internet: www.zurchna.com/environmental 
Area of Coverage: United States 


List Of Known Insurance Providers For UST Owners And Operators 


APPENDIX B 


Questionnaire Sent to Insurance Companies 


JEREMIAH W. (JAY) NIXON 
GOVERNOR 


CAROL R. EIGHMEY 
EXECUTIVE DIRECTOR 





August 19, 2011 


Insurance Company 
8722 South Harrison 
PO Box 4439 
Sandy, UT 84901 


Dear 


This letter inquires about your pollution liability coverage for underground and 
aboveground storage tanks, (USTs and ASTs), that store petroleum products. 


The Missouri Petroleum Storage Tank Insurance Fund has insured USTs and ASTs for 
several years. One of the requirernents in Missouri state law is that we periodically 
evaluate “the availability and affordability of the private insurance market as a viable 
method of meeting the financial responsibilities required by state and federal law in lieu 
of the petroleum storage tank insurance fund.” (§§ 319.131.2, RSMo) This inquiry is 
part of our effort to do that. 


A questionnaire is enclosed. We realize you may not wish to respond to every question, 
but would appreciate receiving it back by September 16, 2011 with whatever 
information you can provide. 

’ Should you have questions, you may contact me at 573-522-2352 or 
pstif@sprintmail.com. If you are interested in more information about Missouri’s tank 
fund, see www.pstifiorg. 


Thank you for your assistance. 


Sincerely, 


Carol R. Eighmey 
ENCLOSURES 


CRE/drj 


Petroleum Storage Tank Insurance Fund 
P.O. Box 636 * JEFFERSON CITY. MO 65102 « PHONE (573) 522-2352 + FAX (573) 522-2354 





Please answer as many questions as you can or wish and return in the postage-paid envelope 


by September 16, 2011 to: 
MO Petroleum Storage Tank Insurance Fund, PO Box 836, Jefferson City, MO 65102 


4. Do you offer pollution liability insurance to owners and operators of petroleum underground 
storage tanks (USTs) in Missouri? OYes (No 


(If no, go to Question 2 below.) 


a) Which of the following criteria are used in your underwriting? (check ail that apply) 


O Type of tank (steel, fiberglass) OU Age of tank or piping 

0 Type of piping (steel, fiberglass, plastic) O Type of leak detection equipment 

OU Size of tank O Whether tank is "retrofitted" with cathodic 
0 Throughput of tank system protection or lining 

U Proximity to populated area O Number of dispensers 

0 Soil and geological setting 0 Proximity to drinking water wells 

0 Financial soundness of applicant 

Uj Number of tank systems owned/operated by applicant 

0 Extent of business relationship with applicant 

O Other: 

















b) Are there any unique underwriting criteria used for Missouri UST sites? 
C Yes 0 No 


lf yes, what are they? (Or attach information). 











c) Do you offer different deductibles? 0 Yes 0 No If yes, what options are offered? 








d) Do you require a "Phase Il Assessment" or similar scientific study to determine whether there is 
"pre-existing pollution” before you issue coverage? GC Yes ONo 























e) Do you conduct a physical inspection of the premises before issuing coverage? U Yes No 





2. Do you offer pollution liability insurance to owners and operators of petroleum aboveground 
storage tanks (ASTs) in Missouri? UJ Yes UG No 


(If no, go to Question 3 on page 2.) 
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a) Which of the following criteria are used in your underwriting? (check all that apply) 





O Type of tank (horizontal or vertical, shop-manufactured or field-constructed) 
0 Type of piping (steel, fiberglass, plastic) 

0 Location of piping (above or underground) 

O Size of tank 

G Throughput of tank system 

0 Number of dispensers 

0 Proximity to populated area 

O Proximity to drinking water wells 

0 Soil and geological setting 

( Number of tank systems owned/operated by applicant 

Oi Financial soundness of applicant 

O Extent of business relationship with applicant 

O Review of applicant's Spill Prevention, Control and Countermeasure (SPCC) Plan 
Q Other: 





























b) Are any unique underwriting criteria used for Missouri AST sites? Yes No 





If yes, what are they? (Or attach information) 














c) Do you offer different deductibles? OYes ONo If yes, what options are offered? 














d) Do you require a "Phase Il Assessment” or similar scientific study to determine whether there is 
"pre-existing pollution" before you issue coverage? Yes 0 No 

















e) Do you conduct a physical inspection of the premises before issuing coverage? D Yes 0 No 


3. Does claim frequency affect your underwriting and renewal decisions? 
Yes No © Not Applicable 




















4. Do you have any claim frequency or severity data you are willing to share? If so, attach or explain 
here: 














5. Please attach copies of sample policy(ies) you issue in Missouri. 





Thank you! 
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APPENDIX C 


Questionnaire Sent to Other States 


JEREMIAH W. (JAY) NIXON 
GOVERNOR 


CAROL R. EIGHMEY 
EXECUTIVE DIRECTOR 





NSURANCE FUND # 


August 18, 2011 


UST Manager 

Division of Spill Prevention and Response 

Alaska Department of Environmental Conservation 
555 Cordova Street 

Anchorage, AK 99501 


Dear 


Missouri state law requires us to periodically evaluate “the availability and affordability of 
the private insurance market as a viable method of meeting the financial responsibilities 
(FR) required by state and federal law” for UST owners and operators. It is our 
understanding that UST owners/operators in your state must use private insurance, a letter 
of credit, surety bond, or similar mechanism to meet the FR requirements, since Alaska no 
longer provides FR via a state fund. 


Therefore, we are writing to ask for your views on the “availability and affordability” of 
private insurance in your state. We understand you may not have specific data; we are 
simply interested in your professional judgment, based on your experience enforcing UST 
rules in your state. A self-addressed, postage-paid envelope is enclosed to make it easy for 
you to respond, We would appreciate your response by September 16, 2011. 

1. Regarding “availability,” would you say that private insurance in your state is: 


____ Readily available to any UST owner/operator who wishes to purchase it; 


____ Readily available to large, financially secure companies, but not always available to 
smaller “Mom and Pop” firms or single-store owners; 


___ Available only in certain areas of your state; 


___ Available to owners/operators of newer UST systems, but not to owners/operators of 
old UST systems that were upgraded with cathodic protection and/or tank linings; or 


Other: 











Petroleum Storage Tank lnsurance Fund 
P.O. Box 836 ¢ JEFFERSON City, MO 65102 « PHONE (573) 522-2352 « FAX (573) 522-2354 





Letter to 
August 18, 2011 
Page 2 





2. Regarding “affordability,” would you say that private insurance is: 
___ Reasonably affordable for any UST owner/operator in your state; 


___ Affordable for most UST owners/operators, but not for single-store owner's or very 
sinall companies; 


___ Affordable only for large companies; 
____ Unaffordable for most of the UST owner's/operators in your state; or 


Other: 











3. Are there any other comments you care to offer that may help us? 




















Thank you for your assistance. If you don’t mind, please provide your telephone number 
and email address in case we want to follow up with you: 





Signature: 


Phone: Email address: 








a 


Chl R, Es 
ENCLOSURE 


CRE/drj 


APPENDIX D 


Inquiry to and Responses from 
Missouri Regulatory Agencies 


PSTIF 





From: PSTIF [pstif@sprintmail.com} 
Sent: Monday, October 31, 2011 10:43 AM 


To: ‘Koon, Ken' 
Subject: Availability and Affordability of Private Insurance 
Ken, 


As you are aware, the PSTIF is currently evaluating the “availability and affordability of private 
insurance” for tank owners in Missouri. 


As part of that evaluation, we would like your perceptions, since your agency reviews the FR 
mechanism for owners/operators of USTs, some of whom choose to use private insurance in lieu 
of participating in the PSTIF. Specifically, we invite your response to the following questions: 


1. How many operating UST facility owners/operators are currently using private insurance to 
meet your FR requirements? 


2. What insurance companies provide this coverage? 


3. Is it typically large companies, with facilities in multiple states, which use private insurance? 
Do you know of small owners — those that own 1-3 facilities — who use private insurance? 


4, Do you have any perceptions that you would like to share on the “availability and 
affordability” of private insurance? (We realize you and your staff will not have specific data; 
rather, we are interested in your professional judgment, based on your experience enforcing the 
FR requirement.) 


FYL, we have contacted 15 other states’ UST regulators with similar questions, but did not want 
to overlook information available here in our own state. We will appreciate any information you 
can share by November 14, as we need to finalize a draft report by then. 

Thank you for your assistance, 

Carol Eighmey 


Executive Director 
PSTIF 


11/17/2011 





From: Koon, Ken [ken.koon@dnr.mo.gov] 
Sent: Wednesday, November 09, 2011 9:31 AM 


To: PSTIF Office 

Ce: Flippin, Kathy; Lamb, David; Tippett Mosby, Leanne; Reinkemeyer, Alan 
Subject: RE: Availability and Affordability of Private Insurance 

Carol, 


please see our answers. Thanks 


1. How many operating UST facility owners/operators are currently using private insurance to 
meet your FR requirements? 


173 Owners/Operators of 351 currently in operation facilities. 
2. What insurance companies provide this coverage? 


Not inclusive: 

Chartis Specialty Insurance Company 

Marsh USA Inc 

Nautilus Insurance Company 

American Safety indemity Company 

ACE American Insurance Company 

Liberty Surplus Insurance Corp 

indian Harbor Insurance Company 
Commerce and Industry Insurance Company 
Federated Rural Electric Insurance Exchange 
Zurich American Insurance Company 


3. Is it typically large companies, with facilities in multiple states, which use private insurance? 
Do you know of small owners — those that own 1-3 facilities — who use private insurance? 
Of the 173 sites: 


135 Owner/Operators (O/O) operate single sites 


38 O/O have more then one site - of those: 

16 O/O operate two sites. 

7 O/O operate three sites. 

3 O/O operate four sites. 

2 O/O operate five sites. 

1 O/O operates six sites 

1 O/O operate eight sites. 

The remaining 8 O/O operate between and 11 and 39 sites. Most in this group appear to have facilities in 
multiple states. 


4. Do you have any perceptions that you would like to share on the “availability and 
affordability” of private insurance? (We realize you and your staff will not have specific data; 
rather, we are interested in your professional judgment, based on your experience enforcing the 
FR requirement.) 


1/17/2011 


Carol it appears that there are several providers of insurance for UST financial responsibility, so we 

would comment that finding a provider of a policy is not really an issue. We do not see many policies 
that include the premiums of the policy (ie. cost of policy), but those we have, we would comment that 
they appear to be very costly and, therefore, our comment would be that affordability could be an issue. 


Thanks 


Ken Koon 

Chief, Tanks Section 

Hazardous Waste Program 
Department of Natural Resources 
ken.koon@dnr.mo.gov 

(873) 751-6822 





From: PSTIF [mailto:pstif@sprintmail.com] 

Sent: Monday, October 31, 2011 10:43 AM 

To: Koon, Ken 

Subject: Availability and Affordability of Private Insurance 


Ken, 


As you are aware, the PSTIF is currently evaluating the “availability and affordability of private 
insurance” for tank owners in Missouri. 


As part of that evaluation, we would like your perceptions, since your agency reviews the FR 
mechanism for owners/operators of USTs, some of whom choose to use private insurance in lieu of 
participating in the PSTIF. Specifically, we invite your response to the following questions: 


1. How many operating UST facility owners/operators are currently using private insurance to meet your 
FR requirements? 


2. What insurance companies provide this coverage? 


3. Is it typically large companies, with facilities in multiple states, which use private insurance? Do you 
know of small owners — those that own 1-3 facilities — who use private insurance? 


4. Do you have any perceptions that you would like to share on the “availability and affordability” of 
private insurance? (We realize you and your staff will not have specific data; rather, we are interested in 
your professional judgment, based on your experience enforcing the FR requirement.) 


FYI, we have contacted 15 other states’ UST regulators with similar questions, but did not want to 
overlook information available here in our own state. We will appreciate any information you can share 
by November 14, as we need to finalize a draft report by then. 

Thank you for your assistance, 

Carol Eighmey 


Executive Director 
PSTIF 


11/17/2011 


PSTIF 





From: PSTIF [pstif@sprintmail.com] 
Sent: Monday, October 31, 2011 10:44 AM 


To: ‘Albert, John’ 
Subject: Availability and Affordability of Private Insurance 
John, 


As you are aware, the PSTIF is currently evaluating the “availability and affordability of private 
insurance” for tank owners in Missouri. 


As part-of that evaluation, we would like your perceptions, since your agency reviews the FR 
mechanism for owners/operators of ASTs, some of whom choose to use private insurance in lieu 
of participating in the PSTIF. Specifically, we invite your response to the following questions: 


1. How many operating AST facility owners/operators are currently using private insurance to 
meet your FR requirements? 


2. What insurance companies provide this coverage? 


3. Is it typically large companies which use private insurance? Do you know of small owners — 
those that own 1-3 facilities — who use private insurance? 


4. Do you have any perceptions that you would like to share on the “availability and 
affordability” of private insurance? (We realize you and your staff will not have specific data; 
rather, we are interested in your professional judgment, based on your experience enforcing the 
FR requirement.) 


FYI, we have contacted 15 other states’ UST regulators and the MDNR with similar questions 
about USTs, but did not want to overlook information available here in our own state regarding 
ASTs. We will appreciate any information you can share by November 14, as we need to 
finalize a draft report by then. 


Thank you for your assistance, 
Carol Eighmey 


Executive Director 
PSTIF 


11/17/2011 
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Overview 


One of the core missions of the U.S, Environmental Protection Agency (EPA) Office of 
Underground Storage Tanks is to ensure adequate funding is available to promptly clean up 
releases from underground storage tanks (USTs). Under 40 CFR 280 Subpart H, UST owners 

" and operators must demonstrate adequate financial responsibility (FR) to clean up releases and 
compensate third parties for any injuries or damages associated with releases. The list of 
available financial mechanisms that may be used to meet the FR regulation is described at 40 
CFR 280.95 through 280,107 (e.g., financial test, guarantee, insurance, letter of credit, trust fund, 
surety bond, or state fund). Currently, UST owners and operators primarily use insurance or 
state funds as their FR mechanism. 


In recent years, EPA has become aware of instances where state regulators and individual 
owners and operators raised concerns about UST insurance as a FR mechanism. Anecdotal 
information claimed that insurance provided less than full reimbursement or payment for 
remediation expenses or third-party damages associated with releases from regulated USTs. 
Possible reasons that were suggested include, but were not limited to: 


¢ Failure of the owner and operator to properly ensure compliance with the federal FR 
regulation or terms of the UST insurance policy (e.g., premature cancellation of policy; 
failure to obtain complete coverage); 

¢ Failure of the insurance carrier to fulfill contractual obligations (e.g., inappropriately 
denying claims); and 

¢ Coverage gaps of the insurance policy despite being compliant with the federal FR 
regulation (e.g., discovered release predates retroactive date). 


In part to investigate the prevalence of the above instances, EPA undertook a study to assess the 
effectiveness of UST insurance as a FR mechanism. More broadly, EPA examined whether the 
current UST insurance structure provides owners and operators with the financial assurance EPA 
originally intended. For this study, EPA reviewed a sample of insurance policies for compliance 
and other potential areas of concern and attempted to garner information regarding the current 
state of UST insurance.! Data collection efforts included discussions with insurance companies, 
a search to obtain UST insurance claims data, and a review of litigation and owner and operator 
anecdotes involving UST insurance.” 





‘ EPA conducted this study with contractor support provided by Skeo Solutions and Gander Consulting Group, 
LLC. 


? EPA thanks all participants who contributed their time and effort to this study. We appreciate everyone’s input 
and willingness to help us learn more about UST insurance as we look for ways to improve FR for USTs. 
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This document describes the results of this study and is organized into four major parts: 


e Background on EPA’s purpose for requiring UST owners and operators to maintain FR, 
as well as the difference between insurance and other allowable FR mechanisms; this 
provides an important basis for considering the study’s results; 

¢ Results of the UST insurance policy analysis; 

¢ Results of the data collection effort; 

¢ Conclusion and potential next steps. 
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Purpose Of FR And Uniqueness Of Insurance As A FR Mechanism 


The federal UST regulation requires UST owners and operators to investigate and confirm all 
suspected releases, For confirmed releases, owners and operators are required to comply with 40 
CFR 280 Subpart F (Release Response and Corrective Action for UST Systems Containing 
Petroleum or Hazardous Substances). The intent of the federal UST FR regulation at 40 CFR 
280 Subpart H is to ensure owners and operators are readily able to cover first-party remediation 
expenses and third-party bodily injury and property damage claims, regardless of how, when, or 
why releases occurred. At the same time, when EPA originally promulgated the federal UST FR 
regulation, we recognized the limited availability of FR mechanisms and the difficulty some 
UST owners and operators may have in complying with the regulation? We supported the 
expansion of the existing FR mechanisms at the time and development of new ones to achieve 
maximum compliance by UST owners and operators. As a result, EPA allows the use of a variety 
of mechanisms for owners and operators to demonstrate financial responsibility, including a 
financial test of self-insurance, a corporate guarantee, insurance, surety bond, letter of credit, 
trust fund, state-required mechanisms, or a state fund. 


In considering the specific FR requirements for UST insurance, EPA preserved flexibility in 
policy specifications by allowing insurers to develop acceptable policies and avoid unnecessarily 
constricting the availability of insurance.’ Consequently, the resulting language describing the 
requirements that UST insurance policies must meet to be acceptable is minimal (see 40 CFR 
280.97). Besides specifying certain mandatory provisions (see next section), the federal FR 
regulation generally allows insurers the flexibility to issue policies that conform to industry 
market practices. , 


Not surprisingly then, what has evolved over time and exists today is an assortment of UST 
insurance policies purchased by owners and operators which, depending on a lengthy set of 
circumstances and contingencies, may cover remediation and third-party expenses arising out of 
releases from regulated USTs. Asa result, it could be possible to conclude that UST pollution 
insurance is not effective in all cases as a FR mechanism because: 


¢ it does not always respond to and finance each and every release from an insured UST; 

e it does not respond on a no-fault basis; 

¢ arelease does not automatically prompt the availability of unrestricted insurance carrier 
funds to remediate the site or cover third-party damages resulting from the release. 





* See 53 FR 43324. 


* See 53 FR 43348. 
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However, it is important to understand that insurance is a financing mechanism, not a financial 
guarantee, between two patties (i.e., the insurance carrier and the insured owner or operator). 
Insurance policies are contracts; a claim qualifies as an insured loss and payable by the policy 
only if the contracting parties’ have met their respective contractual obligations and all of the 
policy’s terms and conditions have been fulfilled.” Insurance carriers have an obligation to 
ensure that reimbursements are reasonable and consistent with the terms of the policies.° For this 
reason, it may be an unrealistic ideal to expect insurance to provide full comprehensive coverage 
for an UST release under any circumstance. 


Instead, given the existing regulatory framework and the contractual nature of insurance, are 
there specific aspects about UST insurance policies that prevent UST insurance from being more 
effective as a FR mechanism? 


* Insurance is one of only two allowable FR mechanisms where non-owners or non-operators (i.e., the insurance 
carriers) weigh in heavily to determine when and whether the mechanism responds. The other FR mechanism where 
a non-owner or non-operator plays a major role in determining when and whether the mechanism responds is the 
state fund. 


° Practically, relying on pollution insurance to finance UST cleanups and third-party damages means that someone, 


other than the owner or owner, plays a predominant role in determining and controlling whether and when funds will 
be provided by the insurance policy and which expenses will be reimbursed. 
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UST Insurance Policy Analysis 


As a first step in examining the effectiveness of UST insurance, EPA obtained and analyzed a 
sample of UST insurance policies issued to and used by UST owners and operators to comply 
with the federal UST FR regulation. In conducting this analysis, EPA wanted to determine 
whether noncompliance with the federal UST FR regulation could be a factor influencing the 
effectiveness of insurance as a FR mechanism. EPA also wanted to identify areas of concern 
regarding insurance policy language that could result in coverage gaps and may delay or 
complicate the ability of owners and operators to recover costs from insurers. 


The 25 policies analyzed were issued by 12 different carriers between the years 2000 and 2009 to 
owners and operators domiciled in seven states, All of the policies are claims-made policies,’ 
The analysis focused on policy language that is most relevant to complying with the federal UST 
FR regulation. As such, certain policy language was not addressed in an in-depth manner, or at 
all. For example, the absence or presence of a worker’s compensation exclusion in the policies 
was not addressed, since it is widely accepted that UST pollution insurance is not designed to 
respond to these losses. Furthermore, our analysis of the policies focused on pollution exposures 
presented by UST systems and the use of those policies as a way to comply with the federal UST 
FR regulation. 


The following section presents the UST insurance policy analysis results in three parts: 


e EPA’s mandated requirements for UST pollution insurance policies; 

¢ How the 25 policies compared with the mandated requirements; 

¢ Review of policy language that complies with the federal UST FR regulation, but may 
still pose coverage and claim challenges for UST owners and operators. 


” Most UST insurance policies today are claims-made insurance policies. Claims-made insurance policies provide 
coverage that depends on both the time of the occurrence and the date of filing or receipt of the claim, These 
policies often include a retroactive date that is the point in time when coverage first begins. The policy provides 
coverage for occurrences that happen’ after the retroactive date for which a claim is filed within the policy period and 
any extended reporting period. In contrast, occurrence-based insurance policies provide coverage for any 
occurrence during the policy period, regardless of when it is discovered and when the insurer is notified. 


5 The policies were not designed to respond to non-storage tank pollution incidents or exposures such as losses 
arising out of asbestos or lead. 
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Mandatory Provisions Required Of UST Pollution Insurance Policies? 


In developing the federal UST FR regulation, EPA wanted to allow flexibility for owners and 
operators as well as financial assurance providers (e.g., banks, insurance carriers, states), yet also 
ensure that the demonstrated FR would be consistent with Subtitle I of the Solid Waste Disposal 
Act (SWDA) and provide a sufficient degree of assurance. In balancing these goals, EPA 
identified certain provisions as necessary and determined that others could be left open for the 
marketplace to decide. 


The federal UST FR regulation stipulates that insurance for USTs must cover corrective action 
and third party compensation (both on-site and off-site) from sudden and non-sudden accidental 
releases arising from the operation of petroleum USTs. Furthermore, insurance policies used to 
meet the federal UST FR regulation must exclude legal defense costs from the required amount 
of coverage, provide first-dollar coverage,'° and provide a six-month extended reporting period 
for claims-made policies. The federal UST FR regulation also requires each insurance policy 
include an endorsement or certificate that states the amount of coverage provided, the purposes 
for which the coverage is available, and five other conditions that become part of the policy.” 
Finally, the insurance policy must also provide a minimum amount of coverage, which is 
determined by the amount of gallons handled on a monthly basis and total number of USTs 
owned,” 





° For a more detailed description on the mandatory requirements for using insurance as a FR mechanism, see 
Chapter 5 of EPA Financial Responsibility for Underground Storage Tanks: A Reference Manual (EPA-510-B-00- 
003, January 2000). 


'° First-dotlar coverage means the insurance carrier pays any deductible to the provider of corrective action or a 
damaged third-party, with a right of reimbursement by the insured for any payment made by the carrier. This 
ensures that disputes between the carrier and the insured about who is responsible for paying amounts within 
deductible limits will not interfere with the prompt performance of corrective action measures or with third-party 
compensation. 


" Specifically, the five conditions are: the insurance carrier is not relieved of its obligations under the policy if the 
insured becomes bankrupt or insolvent; the insurance carrier must provide first-dollar coverage; the insured will 
provide a signed duplicate original of the policy and all endorsements when requested by the implementing agency; 
cancellation or termination of the policy by the carrier will be effective only 60 days after receipt of written notice 
by the insured, except for cancellation for nonpayment of premium or misrepresentation by the insured, in which 
case the cancellation will be effective a minimum of 10 days after receipt of written notice by the insured; and the 
insurance policy has to provide a six-month extended reporting period after the effective date of cancellation or 
nonrenewal of the policy. 


2 For per-release limits: petroleum marketing facilities that handle an average of more than 10,000 gallons of 
petroleum per month, based on annual throughput for the previous calendar year, must carry no less than $1 million 
of coverage per release; all other owners and operators of petroleum USTs must carry no less than $500,000 of 
coverage per release. For annual aggregate amounts: owners and operators with | to 100 petroleum USTs must 
carry no less than $1 million of coverage on an annual aggregate basis; owners and operators with 101 or more 
petroleum USTs must carry no less than $2 million of coverage on an annual aggregate basis. 
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Compliance Of UST Pollution Insurance Policies With Mandated Provisions 


The analysis indicates that the policies generally complied with a majority of the federal UST FR 
regulations applicable to UST pollution insurance policies. All 25 policies complied with the 
scope of coverage requirements; they provide for corrective action and third party compensation 
(both on-site and off-site) from sudden and non-sudden accidental releases. All appeared to 
coinply with the minimum amounts of coverage required by the regulation, meaning all 25 
provided no less than $1 million of coverage on a per release or claim basis and $1 million of 
coverage on an annual aggregate basis.!? All of the policies also mandated first-dollar coverage. 
Of the 25 policies, 18 included the EPA standard endorsement or certificate, Of the policies, 22 
provided the required six-month extended reporting period through policy language, special 
endorsement, or an EPA endorsement or certificate. The remaining three policies did not 
automatically provide the mandatory six-month extended reporting period, but offered the 
opportunity to purchase an extended reporting period of up to three years in exchange for 
additional premium. In two cases, this option was not available if the policy was cancelled by 
the carrier due to nonpayment of premium. 


Potentially Problematic Policy Language Issues 


The terms and conditions in the 25 UST insurance policies are typical of insurance policies in 
general and UST pollution insurance policies specifically. In that sense, the policies reflect 
EPA’s intent for policies to develop and conform to industry practices. The extensiveness and 
technical nature of the resulting policy language, though, means that the degree to which a policy 
responds varies not only by policy, but by the conditions surrounding an UST release, and how 
and when an owner and operator responds to the release. It is impossible to address every 
circumstance under which UST pollution insurance policy language may result in coverage gaps 
or delays in claim payment. The discussion below highlights certain insurance policy terms and 
conditions that appear in some, most, or all of the 25 insurance policies analyzed. Any one, 
several, or all of them may serve to hinder or adversely impact the extent to which coverage is 
provided for losses arising out of a release from a regulated UST. 


Please note that the policy language discussed below does not necessarily place the policies out 
of compliance with the UST insurance requirement in the federal FR regulation. It may, 
however, result in gaps in coverage provided to owners and operators, and may delay or 
complicate the ability of the owner and operator to recover costs from the insurer. 





© This analysis presumes owners and operators purchased insurance limits according to the quantifiable criteria of 
monthly throughput and number of tanks owned and operated. (This information was not reviewed as part of this 
study.) 
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Coverage For Temporarily Out Of Service Tanks 


For this study, the phrase temporarily out of service (TOS) tanks means USTs that are not 
operating or are not in use, and incorporates temporarily closed tanks that meet the requirements 
of 40 CFR 280.70. They may be empty or dormant and are not yet permanently closed. 
Dormant tanks still contain product, but the system to which they are attached is not running and 
no product throughput is occurring on a regular basis. According to the federal UST FR 
regulation in 40 CFR 280,113, owners and operators are required to maintain FR until after the 
tank has been permanently closed (or until after corrective action has been completed and the 
tank has been permanently closed according to 40 CFR 280 Subpart G). Owners and operators 
of TOS tanks are required to demonstrate FR for these tanks. 


Over time, EPA received anecdotal information about the inability of UST owners and operators 
to continue UST pollution insurance with their current carrier for TOS tanks and the 
unwillingness of different UST pollution insurance carriers to insure TOS tanks. Insurance 
carriers declining to insure TOS tanks suggest that to do so is disingenuous because empty TOS 
tanks contain no regulated substances and cannot experience a release that can be confirmed. 


That may be true in theory; however, TOS tanks are not always empty; they may have leaked 
prior to attaining TOS status. This then requires the owner or operator prove the release 
occurred after the policy inception or retroactive date, but before the tank attained TOS status, 
and report the release before the end of the policy period. Finally, there is the possibility that, 
though emptied, residual fuel may leak out of the TOS tank after it attains this status. 


Our analysis of the 25 insurance policies indicates that while UST pollution insurance policies 
typically do not specifically define, describe, or discuss coverage for TOS tanks, insurance 
coverage is often based, among other things, on whether an UST is in use or operating. 
Generally, insurance carriers varied significantly. Some were willing to insure, or continue to 
insure, TOS tanks under certain circumstances. Others immediately ceased covering tank 
systems no longer in use or operating. Still others declined to renew or issue new policies to 
insure TOS tanks. 


Of the 25 policies analyzed, three of 12 insurance carriers terminate coverage for losses or 
releases emanating from TOS tanks after attaining TOS status through the application of: 


¢ The policies’ insuring agreement; 
¢ The policies’ definitions for abandonment, abandoned, and policy period; and 
* A policy exclusion." 


The remaining policies do not specifically exclude, through a policy term or condition, coverage 
for losses arising out of a release emanating from a TOS tank after it has attained TOS status. 





' See Appendix A for excerpts and a discussion of the policy language from these three carriers. 


Page 8 of 24 


On the other hand, of these remaining policies, nine contain an exclusion or definition which 
precludes coverage for losses associated with tanks that have been abandoned. The term 
abandoned is not defined in the policies. 


Retroactive Dates 


A retroactive date is the date after which losses may occur and be covered under an in-force 
claims-made insurance policy. It may be older than or the same as the policy’s effective date; an 
UST pollution insurance policy may have different retroactive dates for different tanks. It is the 
earliest date a confirmed release can occur for coverage to be provided under the insurance 


policy. 


The retroactive date applicable to a claims-made insurance policy is extremely critical to 
defining the time period in which the carrier will consider responding to releases from regulated 
USTs. With the change of one number, for example, from 1999 to 1994, the carrier adds five 
UST operating years of exposure (i.¢., risk to loss) to its portfolio. Ideally, the retroactive date 
should stretch back to the original installation date of the UST since an UST begins to present 
pollution exposure risk at the time of installation. Thereafter, the likelihood of a release 
occurring varies with time (though typically increases) and may be impacted by changes to the 
tank system and ongoing cleanup activity. 


Sixteen of the 25 insurance policies provided the insured USTs’ installation dates. The oldest of 
these was 1961. The retroactive date for this particular policy was August 2, 2002, and the 
policy’s effective date was August 2, 2009. This means a coverage gap exists between 1961 and 
August 2, 2002; if'a release commenced prior to August 2, 2002, there would be no coverage for 
this release under this insurance policy.!> In another case, tanks were installed in 1988 and the 
policy’s retroactive date and effective date were both March 15, 2004, The coverage gap is the 
time period from 1988 to March 15, 2004 (i.e., the policy would provide no coverage for any 
losses arising out of releases that began prior to March 15, 2004). 


Status Of UST System At Time Of Release 


The UST from which the release emanates must qualify for coverage at the time of the release. 
Even though qualified and accepted by the carrier at the policy inception, the status of an UST 
must be qualified and acceptable per the policy language at the time a release occurs in order for 
coverage to apply. Below are two examples of policy language pertaining to the status of a tank. 


Tank Removal Notification Requirement 


Eight of the 25 policies issued by one insurance carrier include a condition which states: 





"° tt should be noted that under the federal UST regulation, the UST owner and operator is ultimately the 
responsibility party for remediating any confirmed release. In this instance, the owner and operator would still be 
liable to comply with the requirements of Subpart F for confirmed releases that commenced prior to August 2002 
despite being unable to be covered for these releases under their current insurance policy. 
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“Notice of Voluntary Scheduled Storage Tank System Removal or Replacements — 
You shall provide notice to us of your intention to perform a voluntary ‘scheduled 
storage tanks system’ removal or replacement at least forty-eight (48) hours prior to 
the voluntary ‘scheduled storage tanks system’ removal or replacement. Notice shall 
be provided consistent with CLAIM NOTIFICATIONS (Section VI.), Notice of 
Potential Claim.” 


The use of the word shall makes this notification requirement absolute; no allowance is afforded 
for an owner’s or operator’s judgment in terms of whether and when to notify the carrier of the 
removal or replacement activity. Since releases are commonly discovered at the time of tank 
removal, insurance carriers often want the opportunity to be present at the time of removal to 
observe the situation and take action as necessary. Absent an owner or operator complying with 
this notification requirement, coverage for losses associated with contamination discovered or 
occurring during the course of the removal or replacement of an UST system can be jeopardized 
or eliminated. 


Noncompliance Exclusion 


For UST owners and operators using insurance, the federal UST FR regulation requires that UST 
pollution insurance policies cover corrective action costs and liability losses associated with 
accidental releases. Non-compliance with environmental laws does not necessarily result in an 
intentional release. 


However, 22 of the 25 policies contain an exclusion which serves to preclude coverage for losses 
based upon, arising out of, or attributable to failure to comply with environmental laws. 
Appendix B provides three examples of this exclusion. Three policies do not contain a form of 
the exclusion discussed above, but they do contain a policy condition that mandates the insured 
comply with certain local, state, and federal laws regarding reporting and cleaning up releases. 
Failure to comply with these conditions can serve to reduce or negate coverage for claims. 


Claim Notification Requirements 


Each policy contains language requiring the insured provide notice of an actual or potential 
claim. The purpose of this requirement is obvious; carriers can respond to claims only if they are 
aware of them. The obligation to report the claim is also absolute. If the obligation is not 
fulfilled in the manner required by the policy, coverage may be reduced or denied. Of particular 
note is the timeframe for when a claim or potential claim is required to be filed. 


The analyzed policies all reference a period of time within which a claim or potential claim must 
be reported, Following is a representative sample of the time-based notification requirements: 


e Immediate written notice; 
e In writing, as soon as possible; 
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e Written or oral notice as soon as possible; 

¢ As soon as possible, but no later than 30 days after receipt of [a third party} claim by the 
insured; 

¢ Provide in writing as soon as reasonably possible; 

¢ As soon as reasonably possible after any insured becomes aware of a claim or potential 
claim; 

¢ As soon as practicable. 


The words and phrases immediate, as soon as possible, as soon as reasonably possible; and as 
soon as practicable are not defined by the policies. They are open to interpretation, which may 
or may not be established by case or state law. Failure to report claims or potential claims in the 
timeframe required may certainly serve to reduce or entirely exclude coverage for an UST 
pollution loss. 


Policy Definitions 


Each of the 25 insurance policies reviewed contain a section providing definitions for various 
words and phrases used throughout the policy. We did not review every definition of every 
policy, but the following highlights how definitions for the same term can sometimes be 
radically different and vary the scope of coverage provided for UST releases from policy to 
policy. Determining the best definition is not easy, since the answer depends on jurisdictional 
case law, or an owner’s or operator’s experience or claim. Appendix C provides additional 
definition examples for the terms below, which are excerpted from the 25 policies. 


Pollution Conditions And Releases 


In general, all 25 policies provide coverage for corrective action costs and third-party liability 
losses arising out of pollution conditions or releases emanating from a scheduled UST. 
However, the scope of the definition for the terms pollution conditions and releases can be very 
specific as to what is covered. For example, a policy may specify a release must be investigated 
and confirmed by a storage tank system tightness test or site check in order to be considered a 
corrective action cost. In other words, policies that only include confirmed releases as part of 
their corrective action costs do not cover the costs of investigating suspected releases, such as 
tank testing, soil sampling, and other expenses, to confirm if the insured tank is leaking. (See 
also below.) 


Clean Up Or Corrective Action Costs 


The scope of coverage provided for “clean up” or “corrective action” costs can vary from a broad 
definition, such as “...expenses for removal, remediation or neutralization of contaminants, 
irritants or pollutants,” to a much more limiting and wordy definition, such as: 
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“response, abatement, investigative, and removal actions resulting from a 
CONFIRMED RELEASE as legally required by subpart F of the federal underground 
storage tank regulations, 40 CFR 280.60...or as legally required by other applicable 
federal regulations...; or the response abatement, investigative and removal actions 
pursuant to a written order from the IMPLEMENTING AGENCY or if there is an 
applicable statute or regulation established by the federal, state or local governmental 
authorities which require the cleanup or corrective action and with prior written 
approval of the Company, of REGULATED SUBSTANCES in soil or groundwater 
due to a confirmed release...” 


The longer definition above specifically excludes any costs the owner and operator may have 
incurred to confirm a potential release, such as tank testing or soil sampling, while the broader 
definition may provide coverage for those costs, An owner or operator filing a claim to recover 
the costs of these expenses would be denied under the longer policy definition. 


Coverage For Property Damage Liability Claims 


The federal UST FR regulation generally defers to applicable state law and standard insurance 
industry practices on the definition for the term property damage. The only exception is 
exclusions for property damage cannot include corrective action associated with releases from 
tanks covered by the policy. Our analysis of the 25 policies reveals that the primary differences 
between the definitions for property damage focus on the inclusion of: diminished third-party 
property value; loss of use due to being evacuated or the inability to use or access the property; 
natural resource damage; or reduction in fair market value. 
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Data Collection Efforts 


Analyzing UST insurance policies helped EPA identify certain policy terms and conditions that 
could present coverage and claim challenges for UST owners and operators. But EPA also 
wanted to assess whether denial of claims by insurance carriers is a widespread concern. EPA 
heard anecdotes typically claiming that UST insurance does not respond nor provide financing 
for UST cleanup expenses or third-party liability claims. EPA attempted to gather quantitative 
and qualitative data from various sources in order to provide insight into the extent to which 
submitted insurance policy claims covered costs associated with releases from regulated USTs 
(e.g., how much is paid as a percentage of the entire claim submitted and which expenses are 
reimbursed). As described below, our attempts to obtain substantive empirical information 
related to UST insurance claims proved difficult. 


UST Pollution Insurance Carriers 


EPA held teleconferences and meetings with four major insurance carriers that offer UST 
insurance to owners and operators: ACE, Chartis, Great American Casulty, and Zurich. These 
four carriers underwrite a large portion of UST pollution insurance sold nationwide. The 
objectives of these discussions were to inform the insurance carriers about EPA’s study and 
obtain their feedback and insight on UST insurance. 


When discussing claims payment, the insurance carriers acknowledged that the nature of 
insurance dictates that UST pollution insurance policies do not cover every release. Insurance is 
a financing mechanism, not a financial guarantee. As part of that difference, insurance is not 
intended to respond to all losses, only losses that are unforeseen or unexpected and happen by 
chance or by accident. As such, no coverage will be provided for remediation expenses 
associated with contamination which existed prior to the policy’s effective or retroactive date 
(whichever is earlier). 


In fact, according to the insurance carriers, one of the primary reasons a submitted claim may be 
denied is that the contamination existed prior to the policy’s effective or retroactive date, or the 
insured knew or should have known about the contamination. Even in those cases, the carriers 
point out that partial payment may be made if the owner and operator can demonstrate that a 
portion of the contamination was associated with a new release which then co-mingled with old 
contamination. The insurance carriers mentioned two other common reasons for claim payment 
denial: late claim reporting and filing by the insured, and a release emanating from an UST not 
scheduled on the policy. 


While the insurance carriers offered reasons a claim payment may be denied, they also generally 
maintained they are willing and obligated to reimburse owners and operators, either in full or in 
part, if claims are substantiated. They said it is rare for claim payments to be denied in full. 
They expect a certain percent of total UST premiums received will be used to cover UST claim 
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payments. Furthermore, the insurance carriers pointed out that since they incur administrative 
costs as long as claims stay open, they try to work with owners and operators to address 
contamination as quickly as possible. 


Two insurance carriers provided limited quantitative information that addressed questions 
regarding UST premiums and claim payments. Based on their information, it appears carriers 
are not denying a significant percentage of claims submitted by their policyholders, and the costs 
of paying these claims do not exceed the premiums they receive (although one suggested costs 
have increased in recent years). However, none of the carriers submitted actual data to EPA for 
analysis. 


All of the insurance carriers agreed owners and operators need to better understand the terms and 
conditions of their UST pollution insurance policies and to view their insurance policy as more 
than a simple requisite purchase for meeting the federal UST FR regulation. For example, 
owners and operators may select newer retroactive dates, even though they or their agents may 
not understand how dates can impact coverage. (Some owners and operators elect a newer 
retroactive date because the premium is lower than for a policy with an older retroactive date.) 
Investigations conducted after a claim is filed sometimes reveal owners and operators did not 
comply with federal UST regulations, such as notifying the appropriate implementing agency 
about the release or properly maintaining equipment, which may also impact coverage. One 
carrier noted they observed owners and operators try to clean up a release on their own until 
costs skyrocket. By then, the release has already been discovered, and it is usually too late to file 
a claim to report the release. 


State Insurance Commissioners 


As mentioned above, none of the four insurance carriers provided EPA with data about their 
UST premiums or claims. Without this information, it is difficult for EPA to assess the 
frequency of claims filed and whether there are any notable trends (e.g., whether UST claims 
costs are increasing or UST claim denials are rising). Other than directly from the insurance 
industry, the next potential source for obtaining UST claims data is state insurance commissioner 
offices to whom admitted insurance companies must provide data about the insurance they 
underwrite each year. 


With contractor assistance, EPA informed Wisconsin’s Office of the Commissioner of Insurance 
(OCI) regarding our effort to assess UST insurance as a FR mechanism. In November 2010, 
Wisconsin OCI issued an UST insurance survey to eight companies licensed to sell insurance in 
Wisconsin. The same information that was directly requested from the four insurance carriers 
above was posed as questions in the survey (e.g., provide the number of submitted claims 
seeking payment; of the number of submitted claims, how many were denied and for what 
reasons). 
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Despite OCI’s willingness to assist EPA, the survey results were disappointing. Of those eight 
companies, only three are domiciled in Wisconsin and thus compelled to respond to the survey; 
the remaining five did not respond. Two of the respondents reported zero earnings from UST 
pollution insurance premiums, suggesting they do not offer UST insurance. The remaining 
respondent indicated it received one claim in 2009, which it denied because the release occurred 
prior to the policy retroactive date. 


While OCI’s survey was unable to offer useful insight on the frequency and outcomes of UST 
insurance claims, EPA believes state insurance commissioner offices can be a valuable conduit 
for requesting data from insurance carriers related to UST insurance. 


Michigan Department Of Natural Resources And Environment Survey (2009) 


Given the challenges EPA experienced in obtaining empirical data, this report includes 
Michigan’s Department of Natural Resources and Environment (DNRE) attempt to assess how 
well insurance works as a FR mechanism in Michigan. While the low response rate to the 
DNRE survey is not statistically significant, this survey is one of the few examples that provides 
aggregate information on how UST insurance is being used by owners and operators and their 
experiences when submitting claims. 


In 2009, DNRE mailed an UST pollution insurance survey to members of three associations: 
Associated Petroleum Industries of Michigan; Michigan Petroleum Association/Michigan 
Association of Convenience Stores, Inc.; and Service Station Dealers Association. The survey 
asked questions regarding an owner’s or operator’s UST insurance, such as: 


¢ Name of UST pollution insurance provider; 

¢ Ease with which UST pollution insurance could be obtained; 

¢ Whether owners and operators perceived the insurance was affordable; 

¢ How the carrier responded to releases (covered, denied, promptly, slowly, etc.); and 
¢ Reasons the claim was denied. 


Out of 556 surveys sent, DNRE received 62 anonymous responses — 43 of which indicated the 
respondent met the federal UST FR regulation by purchasing insurance. Of those indicating they 
had submitted claims to their carriers (approximately half of those carrying insurance): 


¢ Ten indicated the claim was paid in full; 
¢ Seven indicated the claim was denied in full; and 
¢ Three indicated the claim was partially denied. 


The bases for denials included: 


¢ Release discovered outside of the policy period; 
e Release was co-mingled with an ineligible release; 
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¢ Claim submitted too late; and 
¢ Owner or operator was in noncompliance with regulations. 


As mentioned earlier, the low response rate of the Michigan survey means these results cannot be 
used to generalize the experience of owners and operators in other states or nationwide. 
However, it provides an example of the type of quantitative information EPA was unable to 
obtain through insurance carriers or Wisconsin’s OCI survey, but would be valuable to EPA in 
our assessment of UST insurance. 


Litigation And Anecdotes From Owners And Operators 


The final aspect of EPA’s study involved reviewing litigation related to UST insurance and 
summarizing owner’s and operator’s experiences with UST insurance. The limited results of 
data collection efforts discussed above do not suggest that excessive claim denial by insurance 
carriers is a systemic issue. However, EPA recognizes that on a case-by-case basis, there are 
owners and operators who believe their insurance carriers are wrongly denying coverage. In fact, 
EPA undertook this study in part to investigate and quantify the extent of these occurrences, The 
litigation cases and anecdotal accounts below document the difficulties individual owners and 
operators have encountered when trying to recover costs through their UST insurance policies. 


Review of Litigation 


EPA reviewed litigation to see what issues and aspects of UST insurance may inhibit its 
effectiveness as a FR mechanism. Appendix D provides a list of litigation reviewed by this 
study,!6!7 


Based on the review, several important findings emerged. The time frame between when an 
UST pollution insurance policy is issued, when a claim is initiated, and when the litigation 
concludes can be vast. The time periods associated with these cases range from three to eight 
years. Discussions with a few owners and operators indicate remediation activities may or may 
not proceed while coverage is in dispute. Deciding to pursue remedial activities is typically a 
function of several items, such as: the extent of the contamination; owner’s and operator’s 
financial ability to pay for remediation expenses; and degree to which regulatory enforcement 
agencies are involved or aware of the situation. 


The court cases also reveal the challenges an owner or operator faces when claims for costs 
presumed to be covered are suddenly disputed. The cases hinge on contractual terms and factual 
disputes. Proving the source of contamination, determining the age of the release, and providing 


‘6 This review only represents a limited selection of litigation and is not meant to be a comprehensive listing. Note 
also that in seven cases, litigation was dismissed prior to the court’s final decision. They are included because of the 
issues raised during the proceedings. 


"7 Appendix D also provides a list of additional court cases that may be of interest to the reader related to UST 
financial responsibility and UST insurance. These were not reviewed as part of this study. 
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evidence that a confirmed release occurred are only several examples of topics that can be 
contested in court. 


The federal UST regulation states owners and operators are responsible for and must remediate 
contamination. However, if remediation begins without a carrier’s approval, reimbursement 
from the carrier may not be forthcoming.'® Unless carriers approve expenses in advance, they 
might not reimburse owners and operators who use their own resources to conduct remediation 
and prevent further contamination. Finally, owners and operators who do not pursue remediation 
during disputes may eventually suffer financially because they failed to mitigate the damage and 
face more extensive contamination and regulatory enforcement consequences. 


Anecdotes 


EPA contacted several owners and operators to discuss their experiences with filing UST 
pollution insurance carrier claims. Two cases are summarized here. One case involves a first- 
and third-party claim that began in 2005. As of fall 2010, remediation at the site was ongoing 
and costs exceeded $1 million. The owner filed with the state fund early in the process and was 
reimbursed for a large portion of his remediation expenses. In 2006, the owner submitted 
documentation to his carrier, seeking coverage for the remaining balance. The owner has not 
received any attentive response from the carrier since then. In another case, onsite contamination 
is not being remediated due to an ongoing dispute between the owner and the insurance carrier 
regarding the age of contamination discovered at the site in early 2010. The insurance carrier 
believes the contamination is old (pre-2000) and offered to pay 35 percent of the remediation 
expenses, though a previous site assessment in 2000 indicated no contamination at the time. The 
owner believes he will have to hire an environmental consultant and legal counsel to respond to 
the carrier’s position. 


Attorneys who practice in three states (WI, MI and FL) and represent owners and operators in 
UST pollution insurance litigation also provided their perspective on UST insurance as a FR 
mechanism. All agreed there is a minimal amount of UST pollution insurance-specific case law 
available to categorically suggest UST insurance is ineffective as a FR mechanism. However, 
based on their experience, they believe the time involved with litigation and the numerous 
reasons for a claim to be disputed hamper the ability of UST insurance to provide adequate and 
prompt FR for owners and operators. 


'S The possibility of remediating a site even without litigation, but before an insurance carrier accepts or denies 
coverage, presents a double-edged sword for owners and operators. Most UST insurance policies contain language 
that precludes or reduces coverage: for expenses or charges incurred by the insured for goods supplied by the 
insured or services performed by the insured’s staff or employees, if such costs, charges, and expenses are incurred 
without the carrier’s prior written consent; for voluntarily making payments, assuming obligations, or incurring 
expenses without providing notice to, and receiving consent from, the carrier; or to the extent the insured fails to 
mitigate, minimize, or avoid damages. 
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These are a couple of examples EPA has heard over the years describing the hardships individual 
owners and operators face when attempting to recover costs from their insurance carriers. The 
summation of these accounts may hint at an undercurrent of widespread owner and operator 
discontent with UST insurance. Indeed, several years prior to this study, EPA approached the 
Petroleum Marketers Association of America (PMAA) to explore this notion and determine 
whether individual state association members were encountering UST insurance problems. After 
two years of examination, PMAA concluded it could not draw meaningful conclusions or 
identify national trends of concern from its insurance-related survey of state UST programs and 
conversations with state executives. 
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Conclusions And Potential Next Steps 


In conducting this study, EPA set out to explore the effectiveness of UST insurance as a FR 
mechanism and, more broadly, to get a sense of how UST insurance is working under the 
existing regulatory framework. The study findings are inconclusive as to whether UST insurance 
is effective as a FR mechanism. 


On one hand, the analysis of UST insurance policy language revealed certain definitions, terms, 
and conditions that could pose coverage and claim challenges for UST owners and operators. 
Furthermore, the litigation review suggests UST pollution insurance policies do not always 
respond in a timely manner to provide financing for remediating releases from regulated USTs. 


Yet under the existing regulatory framework, the insurance policies we analyzed are in 
compliance with the federal UST FR regulation, despite the potentially problematic insurance 
policy language. In fact, the policies purchased by owners and operators generally complied 
with the federal UST FR regulation. Despite our failure to obtain aggregate claims submission 
and payment data and based on discussions with insurance carriers and the limited information 
from Michigan’s DNRE survey, it does not appear that insurance carriers are excessively or 
dismissively denying claim payments. Nonetheless, EPA is aware of individual circumstances 
where owners and operators feel their insurance carriers are inappropriately denying coverage. 
While the list of contested issues can be extensive, the contractual nature of insurance policies 
legitimately allows insurance carriers, as one of the contractual parties, to pursue legal means to 
ensure that policyholders (i.e., owners and operators) meet their policies’ obligations before 
agreeing to pay. 


Moreover, even though this study identified several issues that may hinder the effectiveness of 
UST insurance policies to provide prompt financing of releases, it is still unclear the extent to 
which UST insurance as a FR mechanism has led to unremediated releases or stalled 
remediation.'? Thus far, EPA has been unsuccessful in obtaining data on backlog sites or 
abandoned contaminated sites where insurance was the FR mechanism at the time of the 
confirmed release and why UST insurance did not provide coverage (e.g., the owner or operator 
did not file a claim within the appropriate policy period or the UST release was not covered by 
the most recent policy). Conversely, EPA also has insufficient data indicating whether 
confirmed releases have been successfully remediated at sites where UST insurance is used as a 
FR mechanism, regardless of whether the insurance policy was used by the owner or operator. 


Nevertheless, EPA acknowledges this study identified certain aspects of UST insurance that may 
be at odds with EPA’s ideal of how and when a FR mechanism should respond to releases. EPA 


" The 14 state databases analyzed in EPA’s The National LUST Cleanup Backlog: A Study Of Opportunities suggest 
that, in general, the age of releases of privately financed cleanups are slightly younger than the age of releases of 
state funded cleanups. However, while three states in that study tracked the specific type of private FR mechanism 
associated with a confirmed release, further analyses could not be performed due to data gaps. (EPA’s study is 
available at: www.epa.gov/oust/cat/backlog.html) 
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presents several ideas below to foster a robust discussion of next steps. In considering whether 
to pursue any of the ideas, EPA will strongly weigh a number of factors, including the effect of 
implementation on the availability and affordability of UST insurance to owners and operators. 
Any change that broadens the scope required of an UST insurance policy will likely adversely 
impact the affordability of UST insurance, assuming the change would reduce the reasons for 
which coverage of a release is reduced or denied. 


Educating Owners And Operators About UST Pollution Insurance 


Insurance policies are generally difficult for policyholders to read and understand. Despite 
renewing and paying premiums on them every year, it is likely that very few people or 
companies closely examine the language in their insurance policies until they find themselves in 
need of the coverage under the policies. 


Without outside assistance, it may be difficult for individual UST owners and operators to make 
operational decisions and insurance selections that may enhance the likelihood that coverage will 
be provided under their UST insurance policies ifa release occurs. Possible strategies include 
educating owners and operators about: UST insurance; compliance with FR insurance 
requirements; specific policy provisions to which they should pay particular attention; and 
recommended practices that may reduce the chance of complications when filing claims with 
their insurance carriers (e.g., reporting releases as early as possible, or conducting a site 
assessment prior to temporarily closing their UST systems). Insurance carriers contacted for this 
study generally supported the idea of better education for UST owners and operators on issues 
such as early leak detection and operator training to enhance proper maintenance and 
compliance. 


Improved education could include: 


e Educational seminars for owners and operators about UST pollution insurance. These 
could be offered through state or national associations to which many owners and 
operators belong. The sessions could be provided through in person group settings, 
webinars, and online classes; 

e Educational materials on EPA’s website for owners and operators. Educational materials 
could also be distributed through petroleum marketer and convenience store associations 
in states where UST insurance is relied upon to meet the federal UST FR regulation; 

e An online resource for owners and operators (and staff) to access UST pollution 
insurance information. Resource examples include: articles discussing UST pollution 
insurance provisions to be aware of; implications of buying insurance based solely on 
price; historical court cases highlighting challenges UST insurance policies may present 
as an avenue to obtain coverage for releases; checklist to compare UST pollution 
insurance quotes and coverage; and webinars. 
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Additional Data Collection Efforts 


EPA attempted to obtain aggregate UST insurance claims data to assess the frequency of claims 
filed, reasons behind claim denials, and extent of these claim payment costs. As discussed 
above, our efforts provided only limited results. Furthermore, EPA was unable to collect or 
locate consistent data that tracks whether the FR mechanism in place at the time of a confirmed 
release at a site or facility was insurance, and if so, whether the release was successfully cleaned 
up, regardless of whether insurance coverage was triggered or not. In other words, ifa 
confirmed release is reported at a site and UST insurance is the FR mechanism in place, was the 
site subsequently reported as a cleanup completed? For those cases where the cleanup is 
incomplete or the site is abandoned and insurance was the FR mechanism in place at the time of 
the confirmed release, it would be informative to find out if an insurance claim was filed during 
the policy period and whether subsequent steps occurred. Without such information, it is 
difficult for EPA to fully evaluate the effectiveness of UST insurance. 


As a potential next step, EPA would like to work with interested parties to identify additional 
sources of information that could provide more insight into the above issues. EPA would also be 
glad to work with interested parties who would like to share, provide, or develop data that could 
further assist EPA in its evaluation. 


Revising Existing Federal UST FR Regulation 


Our analysis revealed UST insurance policy language that, while permitted under the federal 
UST FR regulation, may limit coverage provided by UST insurance. One way to remove or 
restrict use of this policy language is to amend the current regulation and place additional 
requirements on the use of UST insurance as a FR mechanism. However, given the resources 
involved in developing a new regulation, EPA would need concrete evidence that issues related 
to UST insurance are significantly contributing to unremediated UST sites before pursuing this 
approach. Nevertheless, we present below for discussion purposes several potential revisions to 
the current regulation. These are examples and this is not an exhaustive list. 


Set Limits On Retroactive Dates 


Barring unusual circumstances and all other things being equal, an owner or operator should 
strive to purchase the oldest retroactive date possible. Replacing a retroactive date on an UST 
insurance policy with a more recent retroactive date results in an insurance coverage gap. 
Reasons the retroactive date may change from policy to policy include: 


¢ An owner or operator does not understand the purpose and meaning of a retroactive date; 
e Insurance carriers provide a premium discount for accepting a newer retroactive date; 
e Insurance agents or brokers selling UST policies: 

o Do not understand the purpose and meaning of a retroactive date; 
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o Have no legal duty to advise an owner or operator about the most appropriate 
(i.e., in the best interest of an owner or operator) policy terms and conditions; and 

o Have no legal duty to ensure an owner’s or operator’s UST insurance policy is 
structured to provide the broadest possible coverage. 


Possible revision: Require owners and operators have UST pollution insurance policies that: 


¢ Use and carry forward the oldest retroactive date noted on an owner’s or operator’s 
current UST policy associated with each tank system; or 

¢ Use a retroactive date that coincides with an UST’s original installation or equipment 
upgrade date; or 

¢ Use a retroactive date that coincides with the first year a site operated USTs. 


Require Purchase Of Site-Based Pollution Insurance 


UST insurance policies provide UST-system specific (i.¢., tank specific) coverage, and covered 
releases must emanate from a tank system scheduled on the policy. The burden of proving the 
policy provides coverage for a release rests with an owner or operator. Thereafter, the insurance 
carrier may apply other policy terms, conditions, and exclusions in support of denying coverage 
for the claim. An owner or operator then must refute the insurance carrier’s position with 
evidence and documentation acceptable to the carrier in order to receive coverage. 


As seen from past litigation, if an owner or operator does not list a tank or UST system on the 
policy and it is determined the release emanated from that unscheduled tank or UST system, the 
policy will not provide coverage. Additionally, if an owner or operator can only prove the site 
has been contaminated by a regulated substance but cannot prove the source of the 
contamination, the policy may not provide coverage. 


Possible revision: Require UST insurance provide for site-based coverage. These policies go by 
a variety of names, such as commercial pollution legal liability and premises pollution liability. 
Despite use of the term liability in the title, which infers it may only respond to third-party 
claims, these policies provide both first- and third-party coverage. This coverage is currently 
available from the private insurance industry, but demand is low relative to the amount of 
general liability or auto liability insurance purchased by commercial insurance consumers and 
compared to UST owners and operators who currently rely on UST-specific pollution insurance 
to meet the federal UST FR regulation. 
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Mandate Site Contamination Testing Before Temporary Closure 


Most UST pollution insurance policies cover releases from operating UST systems. As 
discussed earlier, several policies specifically eliminate coverage for releases from TOS USTs 
after TOS status is attained. Additionally, releases associated with a formerly operating UST but 
discovered and reported after it attains TOS status will not be covered by many UST pollution 
insurance policies, because the policy period for that TOS tank ceased the day it attained this 
status, 


Possible revision: Amend the federal UST regulation to mandate that UST sites scheduled for 
temporary closure (per the requirements at 40 CFR 280.70) be tested for contamination prior to 
the tank transitioning to temporarily closed status. At a minimum, soil samples should be 
collected from the UST site, including around spill buckets and fill area and analyzed for 
contamination. Insurance coverage is more likely to be triggered if contamination is discovered 
and reported to the insurance carrier before the tank transitions to temporarily closed status. 
Alternatively, as part of the suggested education efforts, owners and operators could be 
encouraged to conduct a site assessment prior to temporarily closing their UST systems. 


Remove Requirement For Empty Temporarily Closed Tanks To Be Insured 


Many current UST pollution insurance policies preclude or cease to provide coverage for TOS 
tanks as of the date tanks attain this status. At least one carrier, who agrees to list TOS tanks on 
its UST policy, mandates that the insured understands and agrees the policy will cover an 
associated loss upfront, but will seek reimbursement for such payment from the insured. 


Possible revision. Amend the federal UST FR regulation and remove the requirement that empty 
temporarily closed tanks be insured, as long as tests for contamination are done prior to attaining 
this status. Similar to the possible revision above, insurance coverage is more likely to be 
triggered if contamination is discovered and reported to the insurance carrier before the tank 
transitions to temporarily closed status. 


Conclusion 


EPA presents these ideas as possible ways to resolve some of the UST pollution insurance issues 
identified in this study. By featuring them in this paper, EPA is not implying we will implement 
them. In particular, EPA reiterates that in order to pursue federal UST FR regulation revisions, 
EPA needs solid evidence that the use of UST insurance is a significant contributing factor to the 
lack of or stalled remediation at UST sites. A critical consideration is the impact of any potential 
change on the availability and affordability of UST insurance to owners and operators. Most of 
these ideas will likely lead to higher premiums for owners and operators; some may even result 
in the refusal or reluctance of insurance carriers to offer UST insurance products. 
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Through this study, EPA seeks to advance the discussion about the viability of insurance as an 
UST FR mechanism. As next steps, EPA will work with owners and operators, state and tribal 
regulators, insurance carriers, and other stakeholders to examine possible improvements to the 
UST FR program through the ideas presented above or through other suggestions. 
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Appendix A 


Policy Language Related To Temporary Out Of Service (TOS) Tanks 


The following are excerpts from insurance policies of three insurance carriers. These provide 
examples of language that may result in the elimination of insurance coverage for TOS tanks. 


e Insurance Carrier 1: 
“I. DEFINITIONS 


A. “Abandonment” or “abandoned” means the discontinuance of operation of a 
“scheduled storage tank system” without performing and completing any 
required closure of the “scheduled storage tank system” pursuant to state, local 
or municipal law, regulation, order or agency direction. 


M. “Policy period” means the period set forth in the Declarations, or any shorter 
period arising: 


1. from cancellation or termination of this policy by us or you; or 


2. with respect to specific “scheduled storage tank system(s)” designated in the 
Declarations: 


a. the deletion of such “scheduled storage tank system(s)” from this policy by 
us upon your request; or 


b. the sale, leasing to others, giving away, “abandonment”, or relinquishing of 
operational control, of such “scheduled storage tank system(s)” by you.” 


‘IV. EXCLUSIONS 


oo“ 


This insurance does not apply to “claim(s)”, “cleanup costs” or “loss(es)” based 
upon or arising out of: 


E. any “release” from a “scheduled storage tank system” which commences 
after the “scheduled storage tank system” or the “scheduled location” is sold, 
leased, given away, “abandoned”, or operational control has been 


relinquished by the “insured” ;” 
Based on the wording above, the insurance carrier offering this policy may not be providing 
coverage for releases emanating from TOS tanks. USTs falling into these categories may be 
considered abandoned per the policy definition because they are not in operation, and losses 
commencing after a tank is abandoned are excluded under Exclusion E. Furthermore, the 
definition of policy period takes into consideration an UST’s status and states the policy period 


for an UST concludes when it attains the status of a TOS tank (which in this case falls under the 
definition of abandoned). 


e Insurance Carrier 2: 


“I EXCLUSIONS 


oe oo 


This insurance does not apply to “claim”, “corrective action”, “suit” or costs to 
investigate, contest, defend or appeal arising from: 


8 Abandonment. Any “confirmed release” commencing after the date any 
“scheduled storage tank system(s)” is sold, “abandoned”, given away, 
leased, subleased or ceases to be operational by or otherwise under the 
control of the insured.” 


“XT DEFINITIONS 


1. “Abandonment” or “abandoned” means the discontinuance or operation of 
a “scheduled storage tank system” without performing and completing any 
required closure of the “scheduled storage tank system” pursuant to any 

“implementing agency” order or direction. 


14. “Policy period” means the period set forth in the Declarations, or any 
shorter period arising as a result of: 


a. Cancellation of this policy; or 


b. With respect to specific “scheduled storage tank system(s)” listed by 
applicable endorsement to the policy: 


i. the deletion of such “scheduled storage tank system(s)” from this 
policy by us; or 


ii. the sale, leasing to others, giving away, or “abandonment” of such 
i 


“scheduled storage tank system(s)”. 
Similar to the policy excerpt from insurance carrier |, the language of this policy may result in 
the loss of coverage for tanks in TOS status. Exclusion 8 precludes coverage for losses 
commencing after a scheduled storage tank system is abandoned (the discontinuance of operation 
without performing and completing any required closure) or ceases to be operated by the insured. 


This coverage position is underscored by the application of the policy’s definition of policy 
period, which stipulates coverage ceases once a tank becomes abandoned. 


¢ Insurance Carrier 3: 
“VI. EXCLUSIONS 
This policy does not apply to: 


J. Any “claim” based on or arising out of a “release” commencing afier the 
date of any “scheduled facility” and/or “storage tank system” is sold, 
abandoned, given away, leased, subleased or ceases to be operated by or 
otherwise under the control of the insured.” 


The exclusion language in this policy precludes the coverage for losses associated with TOS 


tanks after the operating tank transitions to TOS status (i.e., ceases to be operated by the 
insured). 


Appendix B 


Policy Language Related To Noncompliance Exclusion 


The following are three examples of noncompliance exclusions, presented in the order of most to 
least favorable for the insured: 


¢ Example 1: 
“This insurance does not apply to “claims”, “clean-up costs” or “losses” based on or 
arising out of...the intentional, willful or deliberate non-compliance with any statute, 
regulation ordinance, administrative complaint, notice of violation, notice letter, executive 
order or instruction of any governmental agency or body by or at the direction of an 
“Insured”, except that this exclusion will not apply to an “insured” who did not commit, 
participate in, or have knowledge of any the acts described.” 


¢ Example 2: 
“This policy does not apply to ... Bodily Injury, Property Damage or Corrective Action costs 
arising out of an incident which results from or is directly or indirectly attributable to failure 
to comply with any applicable statute, regulation, ordinance, directive, or order relating to 
the protection of the environment and promulgated by any governmental body, provided that 
failure to comply is a willful or deliberate act or omission of: the insured, or you or any of 


rey) 


your members, managers, partners or ‘executive officers’. 


These two exclusions apply based on the intention of the insured. The exclusion applies only if 
the failure to comply is intentional, willful, or deliberate. While this is an important distinction, 
the exclusion does not offer an innocent until proven guilty proposition. Instead, a claim adjuster 
must only suggest the behavior was intentional or deliberate. At that point, the insured must 
prove otherwise. This can be an extremely difficult objective for the insured owner or operator 
to meet. 


A more restrictive version of this exclusion was added to another policy which already contained 
the second exclusion quoted above. This additional exclusion, issued by the same carrier for a 
more recent policy period, states: 


« Example 3: 
“Regulatory Compliance Exclusion Endorsement - ... this exclusion is added to the 
Exclusions section of the Policy. This insurance does not apply to claims, corrective action 
costs, or legal defense expenses arising out of or related to: Regulatory compliance - A 
storage tank incident involving a covered AST or UST that was not in compliance with all 
applicable laws and regulations prior to a storage tank incident.” 


Two points are noteworthy. The third exclusion applies regardless of the presence or absence of 
the insured’s intent to not comply with environmental laws. The exclusion has a broad reach in 
that it considers all applicable environmental laws in determining whether the exclusion applies. 
For example, if an UST system is required to comply with 23 environmental laws and only 
complies with 22, and non-compliance with the 23rd law contributes to or causes the release, this 
exclusion would likely serve to exclude coverage for some, if not all, of the loss. 


Appendix C 


Examples of Policy Definitions For Various Words And Terms 


Pollution Conditions/Releases 


Definition 1: 
Release of pollutants from an UST or AGST that is shown on the schedule of insured 
tanks in the Declarations page. 


Definition 2: 

"Release" means spilling, leaking, emitting, discharging, escaping or leeching of one or 
more regulated substances from a storage tank system into groundwater, surface water, 
surface or subsurface soils or the atmosphere. 


Definition 3: 

"Confirmed Release” means a release [spilling, leaking, emitting, discharging, escaping 
or leaching] that has been investigated and confirmed by or on behalf of the insured by 
performing a storage tank system tightness test or site check in accordance with 40 CFR 
280.52 or other applicable state reg. or statute. 


Definition 4: : 
"Release" means discharge, dispersal, release, or escape of any solid, liquid, gaseous or 
thermal irritant, contaminant or pollutant, including smoke, vapor soot, fiunes, acids, 
alkalis, chemicals and waste from a scheduled storage tank system into groundwater, 
surface water, or surface or subsurface soils, which release has been investigated and 
confirmed by utilizing a system tightness check, site check or other procedure approved 
the Federal EPA. 


Definition 5: 

"Release" means continuous or repeated emission, discharge, release or escape of 
petroleum fiom UST into or upon land, atmosphere or watercourse or body of water 
provided that these conditions result in Corrective Action Costs, Bodily Injury or 
Property Damage. 


Cleanup Or Corrective Action Costs 


a. Definition 1: 


“Expenses for removal, remediation or neutralization of contaminants, irritants or 
pollutants.” 


b. 


Definition 2: 

“Necessary expenses incurred in the investigation, removal, remediation, neutralization 
or immobilization of contaminated soil, surface water, groundwater, or other 
contamination; and for a claim under Coverage A. [first party cleanup] the legal fees 
and costs to represent the insured before any federal, state or local regulatory agency 
provided such fees and costs are reasonable and necessary and incurred with our written 
consent; however, any costs incurred by the insured to confirm the existence of a release 
under Coverage A. shall not be considered cleanup costs.” 


Definition 3: 

“Reasonable and necessary expenses incurred in response to a confirmed ‘UST incident’ 
[spilling, leaking, emitting, discharging, escaping, leaching or disposing of petroleum 
from UST tank into groundwater, surface water or subsurface soils from an insured tank] 
for corrective action as specified by EPA.” 


Definition 4: 

“Response, abatement, investigative, and removal actions resulting from a confirmed 
release as legally required by subpart F of the federal UST regulations, 40 CFR. 
280.60... or as legally required by other applicable federal regulations or EPA; or the 
response abatement, investigative and remoyal actions pursuant to a written order the 
implementing agency or if there is an applicable statue or regulation established by 
Jederal state, or local governmental authorities which require the cleanup or corrective 
action and with prior written approval of company, of regulated substances in soil or 
groundwater due to a confirmed release.” 


¢ Coverage For Property Damage Liability Claims 


a. 


Definition 1: 
Physical injury to or destruction of tangible property, excluding all resulting loss of use 
of that property. 


Definition 2: 
Physical injury to or destruction of tangible property of parties other than the insured, 
including resulting loss of use. 


Definition 3: 

Physical injury to or destruction of tangible property not owned, rented, or otherwise 
occupied by any insured, including the resulting loss of use thereof; loss of use of 
tangible property not owned, rented, or otherwise occupied by any insured that has not 
been physically injured or destroyed; diminished third-party property value. 


d. Definition 4: 
Physical injury to or destruction of or contamination of tangible property, including loss 
of use; loss of use of tangible property that is not physically injured, destroyed or 
contaminated but has been evacuated, withdrawn from use or rendered inaccessible 
because of an environmental incident. 


e. Definition 5: 
Physical injury to or destruction of tangible property, including the resulting loss of use 
thereof; loss of use of tangible property that has not been physically injured or destroyed; 
cleanup costs; and natural resource damage. 


f. Definition 6: 
Physical injury to or destruction of tangible property, including loss of use thereof; and 
the reduction in the fair market value of real or personal property not owned, leased or 
otherwise under the control of any insured. 


Appendix D 


List Of UST Insurance Litigation Reviewed For Study 


e 


First Coast Energy LLP v. Mid-Continent Cas. Co., No. 162006-CA-001738 (Dist. Florida 
2010), appeal docketed No. 1D10-5740 (FI. App. Oct. 28, 2010) 


Mid-Continent Cas. Co. v. L.B. King Oil & Tires, 552 F, Supp. 2d 1309 (N.D. Fla. 2008) 


ABO Petroleum, Inc. v. Colony Ins. Co., No. 2:04-cv-72090, 2005 WL 1050220 (E.D. Mich. 
Apr. 19, 2005)* 


Chambliss, Ltd. y. Commerce & Indus. Ins, Co., No. 06-61202-CIV, 2007 WL 3047144 
(S.D. Fla. Oct. 18, 2007)* 


The Alan Corp. v. Int’! Specialty Lines Ins. Co., 22 F.3d 339 (ist Cir. 1994) 

Cain Petro., Inc. v. Zurich American Ins. Co.,197 P.3d 596 (Or. App. 2008) 

The Pantry, Inc. v. Amer. Safety Indemnity Ins. Co., No. 1:07-cv-00661 (M.D.N.C. 2007)* 
Kelly Fuels, Inc. v. Zurich Amer. Ins. Co., No. 2:07-cv-12454 (E.D. Mich. 2007)* 
Marathon Flint Oil Co. v. Zurich Amer. Ins. Co., No. 4:09-ev-14981 (E. D. Mich. 2009) 


Lakeview Oil , Inc. v. Zurich Amer. Ins. Co. GP Claim), No. 2:05-cv-74219S (E.D. Mich. 
2005)* 


Param Petroleum Corp. v. Commerce & Industry Ins. Co., 686 A.2d 377 (N.J. App. 1997) 
DTI of Saginaw, Inc. v. Zurich Amer. Ins. Co., No. 2:08-cv-10202 (E.D. Mich. 2008)* 


John R. McKenzie Jobber, Inc. y. Mid-Continent Cas. Co., No. 8:07-cv-00214-JSM-MAP 
(M.D. Fla 2007)* 


* Litigation was dismissed (either by the court or voluntarily by the parties) prior to the court’s final decision. They 
are included here because of the issues raised during the proceedings. 


Other Court Cases Related to UST FR and UST Insurance 


Peabody Essex Museum, Inc. v. U.S. Fire Ins. Co., 623 F. Supp. 2d 98 (D. Mass. 2009) 
Mears Transp. Group, Inc. y. Zurich Am. Ins. Co., 660 F. Supp. 2d 1297 (M.D. Fla. 2009) 
Boston Gas Co. v. Century Indem. Co., 588 F.3d 20 (1st Cir. 2009) 


M & M Holdings, Inc. v. State Auto Prop. & Cas. Ins. Co., No. 06-4031-SAC, 2007 WL 
1531843 (D. Kan. May 25, 2007) 


D/H Oil & Gas Co. v. Commerce & Indus. Ins. Co., No. 3:04-CV-448-RV/MD, 2005 WL 
1153332 (N.D, Fla. May 9, 2005) 


Zurich American Ins. Co. v. Whittier Properties, Inc., 356 F.3d 1132 (9th Cir. 2004) 


In re Virgin Petroleum-Princess, Inc., No. RCRA-02-2002-7501, 2003 WL 22245382 (ALJ 
Sep. 10, 2003) 


Boerman v. American Empire Surplus Lines Ins. Co., 50 Fed. Appx. 248 (6th Cir. 2002) 


In the matter of: U.S. Army, Ft. Wainwright Cent. Heating & Power Plant, No. CAA-10-99- 
0121, 2001 WL 789532 (ALJ Jul. 3, 2001) 


Aetna Cas. & Sur. Co. v. Dow Chem. Co., 28 F. Supp. 2d 440 (E.D. Mich, 1998) 


In re B & R Oil Co., Inc., No. RUST-007-91 (ALJ Sep. 4, 1997) aff'd, 8 E.A.D. 39 (EAB 
1998) 


In the matter of: Goodman Oil Co., No. RCRA-10-2000-113, 2001 WL 1663166 (ALJ Aug. 
22, 2001) 


In re Virgin Petroleum-Princess, Inc., No. RCRA-02-2002-7501, 2003 WL 22245382 (ALJ 
Sep. 10, 2003) 


APPENDIX F 


MO Statute Requiring this Study 


§§319.131.2, RSMo: 


The board shall establish an advisory committee which shall be composed of insurers, 
owners and operators of petroleum storage tanks, and other interested parties. The 
advisory committee established pursuant to this subsection shall report to the board. The 
committee shall monitor the fund and recommend statutory and administrative changes as 
may be necessary to assure efficient operation of the fund. The committee, in consultation 
with the board and the department of insurance, financial institutions and professional 


registration, shall report every two years to the general assembly on the availability and 


affordabilin 2 the rivate insurance market as. viable method of meeting the financial 





insurance fund. 


(Emphasis added.) 


APPENDIX G 


PSTIF Advisory Committee 


NAME & ADDRESS 


Steve Ayers, Chairman 
Ayers Oil Company 

4" & Grant 

PO Box 229 

Canton, MO 63435 


Wayne Baker 
Warrenton Oil Company 
2299 S. Spoede 
Warrenton, MO 63383 


Tracy Barth 

MFA Petroleum Co. 
PO Box 519 
Columbia, MO 65205 


Daryl R. Bowles 

DK Environmental, LLC 
6 Oak Valley Drive 
Boonville, MO 65233 


Grant Eble 

Western Oil Company 
3473 Rider Trail South 
Earth City, MO 63045-1110 


Doug Henderson 
Henderson Oil Company 
PO Box | 

Columbia, MO 65205 


Ken Koon 
DNR/HWP/Tanks Section 
PO Box 176 

Jefferson City, MO 65102 


Ron Leone 

MPCA 

205 E. Capitol Avenue 
Jefferson City, MO 65101 


David Mangelsdorf 
Home Service Oil Co. 
6910 Front Street 

PO Box 9 

Barnhart, MO 63012 


Petroleum Storage Tank Insurance Fund 


ADVISORY COMMITTEE 
TELEPHONE/FAX NAME & ADDRESS 


573/288-4464 
573/288-3497 — fax 
ayerssa@adams.net 


636/456-3346 
636/456-4030 — fax 


wayne, baker@fastlane-cstore.com 





573/876-0381 
573/876-0321 — fax 


tharth@mfaoil.com 





660/882-3005 — 
phone & fax 
dkenvironmental@sbcglobal.net 





314/738-9900 
314/738-9906 — fax 
grant.eble@western-oil.com 


573/443-7244 
573/875-3152 — fax 


dchenderson4! 5@hotmail.com 





573/526-0971 
573/526-8922 — fax 
ken.koon@dnr.mo.goy 


573/635-7117, ext. 16 
573/635-3575 — fax 
ron@mpca.org 


636/464-5266 
636/464-6936 — fax 


dem@hsoil.com 





Ron Bachman 

St. Joe Petroleum 

PO Box 3067 

St. Joseph, MO 64503 


Bruce Barnes 
Santie Oil Company 
PO Box 1108 
Sikeston, MO 63801 


Don Bechtel 

BECA, Inc. : 
2012 E. Greenwood Street 
Springfield, MO 65804 


Paul Cox 

Cox Oil Company 

PO Box 14110 
Springfield, MO 65814 


Phil Farrell 

Double Check Company, Inc. 
PO Box 300347 

Kansas City, MO 64130 


Mark Jordan, Vice Chairman 
Wallis Oil Company 

106 East Washington 

PO Box 528 

Cuba, MO 65453 


Lori Larkin 

Chartis Insurance 

120 S. Central Avenue, 12" FI 
Clayton, MO 63105 


Zarar “Bobby” Lodhi 
Lion Petroleum, Inc. 
4251 Lindell Boulevard 
St. Louis, MO 63108 


Stewart McIntyre 

Big River Oil 

1920 Orchard Avenue 
Hannibal, MO 63401 


TELEPHONE/FAX 


816/279-0770 
816/233-4398 — Fax 
ron@stjoepetroleum.com 


573/471-4541 
573/481-0325 — fax 


bruceb@santiemidwest.com 


Use home phone # 
417/881-6815*- home 
417/869-2894 — fax 
don_bechtel@hotmail.com 


417/886-3866 
417/886-5366 — fax 
paul@coxoilinc.com 


816/921-5032 
816/861-8027 — fax 
pfarrell@dbichk.com 


636/536-4965 
636/536-1557 — fax or 
636/257-7483 — alt. fax 
mjordan@mail.wallisco.com 


314/889-7836 
314/727-1729 — fax 
lori.larkin@chartisinsurance.com 





314/652-1113 
800/536-1058 — fax 
lion@lionpetro.com 


573/221-0226 
573/221-1640 — fax 
smeintyre@bigriveroil.com 


Last Updated: October 26, 2011 


NAME & ADDRESS 


Robin E. Melton 
Environmental Works, Inc. 
1455 E. Chestnut Expressway 
Springfield, MO 65802 


Ryan C, Rowden 

Missouri Petroleum Council 
PO Box 1506 

Jefferson City, MO 65102 


Sonny Underwood 
Mid-South Steel Products, Inc. 
2071 Corporate Circle Drive 
Cape Girardeau, MO 63703 


Donna Weil 

Site Oil Company 
50 South Bemiston 
Clayton, MO 63105 


TELEPHONE/FAX 


417/890-9500 
417/823-9659 — fax 


robin@environmentalworks.com 





573/634-2941 
573/634-0060 — fax 
rowdenr@api.org 


573/335-5529 
573/335-0824 — fax 
sonny@midsouthsteel.com 


314/725-4321 
314/726-9575 — fax 
donnaweil@sitecfm.com 


NAME & ADDRESS 


Charlie Patel 

H E of Kansas City, LLC 
1801 North Highway 7 
Blue Springs, MO 64015 


Jack Sachs 
Hocker Oil Co. 
PO Box 750 
Salem, MO 65560 


Curtis Wall 
Department of Agriculture 
PO Box 630 
Jefferson City, MO 65102 


Scott Young 

Polsineili Shughart 

6201 College Boulevard, Ste 500 
Overland Park, KS 66211 


TELEPHONE/FAX 


816/213-2314 
816/229-6690 — fax 
patelcharlie@att.net 


573/729-6651 
573/729-6652 — fax 
jsachs.hockeroil@embarqmail.com 





573/751-5676 
573/751-0281 — fax. 
curtis. wall@mda.mo.gov 


913/234-74266 
913/351-6205 — fax 
816/679-3662 — cell 


Last Updated: October 26, 2011 


